
 
 
 

United Nations Convention Against Torture and India 

Abstract  

Rightly said, “fundamental rights do not flee the person as he enters the prison although they may suffer 

shrinkage necessitated by incarceration”.1 UNCAT is among one of the most important international 
convention and a well-forgotten one. This article, while giving a brief introduction about the said 
convention, highlights it's significance in India and brings attention towards the state of affairs in India 
regarding it's implementation. Custodial torture is universally held as one of the cruellest forms of 
human rights abuse. Though the Universal Declaration of Human rights under Article 5 and the 
International Covenant on Civil and Political rights under Article 7 had provided that no one shall be 
subjected to torture or to cruel, inhumane or degrading treatment or punishment, but neither the term 
‘torture’ was defined therein nor it was elaborated that how the torture and other inhumane treatment 
shall be prevented. Thus, emerged a need for a separate convention regarding this issue. This article also 
throws light on the impact and consequences of India not ratifying the Convention yet. 

 

Introduction 

Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment 

(commonly known as the United Nations Convention Against Torture (UNCAT)) is an 

international human rights treaty., under the purview of the United Nations, that aims to prevent 

torture and other acts of cruel, inhuman or degrading treatment or punishment around the world. 2 

The Convention requires states to take effective measures to prevent torture in any territory under 

their jurisdiction and forbids states to transport people to any country where there is a reason to 

believe they will be tortured.  

It was adopted by the General Assembly of the United Nations in December 1984 (resolution 

39/46). The Convention entered into force in June 1987 after it had been ratified by 20 states.  

As of September 3,2020, the convention had 1703 States parties and 833 signatories.  

The term ‘torture’ has been defined under Article 1 of the convention as ‘any act by which severe 

pain or suffering, whether physical or mental, is intentionally inflicted on a person for such 

purposes as obtaining from him or a third person information or a confession, punishing him for 

an act he or a third person has committed or is suspected of having committed, or intimidating or 

coercing him or a third person, or for any reason based on discrimination of any kind, when such 

pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a 

public official or other person acting in an official capacity. It does not include pain or suffering 

arising only from, inherent in or incidental to lawful sanctions’.  

 

1.Sunil Batra v. Delhi Administration, AIR 1978 SC 1675 

2.Dr.H.O.Agarwal, International Law and Human Rights 826-827 ( 21st ed. 2017)  

3.United Nations Treaty Collection: Convention against Torture and other cruel, inhuman or degrading treatment or punishment, treaties.un.org 

 



 
 
 
 

Position of India 

Convention against torture was signed by India on Oct 14,1997. However, it has not been ratified 

by it. The National Human Rights Commission has been repeatedly requesting for its ratification 

but it is still awaited. India is one of the five countries that have yet to ratify the 1987 UN 

Convention. But why is India not ratifying it?  

• India has expressed its reservation against few provisions of the convention such as- 

Inquiry by the CAT(Article 20); State complaints (Article 21) and individual complaints 

(Article 22).4 

• Argument of the government: It says that it has already criminalized torture under Indian 

Penal Code, 1860 ( it had introduced the Prevention of Torture bill, 2010 in Lok Sabha 

during UPA government, which however lapsed with dissolution of the 15th Lok Sabha).  

 

Constitutional and Statutory provisions in India 

The Constitution of India, which is its ‘grundnorm’, enshrines the most cherished right under 

Article 21 which is the right to live with human dignity. The Supreme Court has consistently held 

that custodial torture violates right to life.  

Also, the protection of the prisoner within his rights is part of the office of Article 32 which is the 

heart and soul of Constitution. It would be an honour to quote the lines of Justice Krishna Iyer 

J., the man who humanised law in India: 

“... In the eyes of law, prisoners are persons not animals, and to punish  

                         the deviant ‘guardians’ of the prison system where they go berserk and 

                       defile the dignity of the human inmate. Prison houses are part of the 

                       Indian earth and the Indian Constitution cannot be held at bay by jail 

                       officials ‘dressed in a little, brief authority’, when Part III is invoked  

                       by a convict. When prisoner is traumatized the Constitution suffers 

a shock.” 5 

The Code of Criminal Procedure, 1973 gives a gamut of provisions guarding the accused and the 

arrested person against the police brutality. Sections 46(3) and 49 deal with the procedure of arrest; 

sections 50a, 53, 54 ensuring the proper examination of the accused and section 55a regarding the 

health and safety of the accused. 

 

4.Law Commission of India, 273rd Report, p. 4, para 1.11 

5.Sunil Batra vs. Delhi Administration, 1980 AIR 1579, para 4 



 
 
 

 These are mandatory provisions violation of which is an illegality in itself.  

Do we live in a police raj? At least our legislature thought so while making the Indian Evidence 

Act, 1872 as it is rightly presumed that police in India use violent means to extort confessions from 

the accused. This can be reflected in Sections 25 and 26 of the said Act where confession before a 

police or in a police custody are not admissible in a court of law. This is a step to safeguard the 

menace of custodial deaths.  

 

Can a king really do no wrong?  

In spite of the constitutional and statutory provisions aimed at safeguarding the personal liberty 

and life of a citizen, growing incidence of torture and deaths in police custody has been a 

disturbing factor. A reading of the morning newspapers almost everyday carrying reports of 

dehumanising torture, assault, rape and death in custody of police or other governmental 

agencies is indeed depressing. The increasing incidence of torture and death in custody has 

assumed such alarming proportions that it is affecting the credibility of the Rule of Law and the 

administration of criminal justice system. The community rightly feels perturbed. Society's cry for 

justice becomes louder.6 

On 26th June when the entire world celebrates the International Day in support of Victims of 

Torture, one-sixth of India's population is vulnerable to arbitrary police violence, much worse than 

the colonial India. The Theory of Sovereignty, ‘the King does no wrong’, has created a pseudo 

world where the State is time and again claiming immunity from the actions of its officers or 

agents. The persistence of inhuman treatment makes it apparent that India is determined to protect 

the violence by the police.  

Sword of Damocles 

For every custodial death that happens, it is a reminder that India should ratify the Convention 

Against Torture. No violation of any one of the human rights has been the subject of so many 

Conventions and Declarations as 'torture'- allaiming at total banning of it in all forms, but in spite 

of the commitments made to eliminate torture, the fact remains that torture is more widespread not 

that ever before, "Custodial torture" is a naked violation of human dignity and degradation with 

destroys, to a very large extent, the individual personality.6 

The time is ripe! India needs to wake up and ensure that the provisions included in our statutes is 

followed readily. Under the Indian Penal Code, 1860, sections 330,331,342 and 348 have been 

purposely designed to deter police officers who are empowered to arrest a person and to interrogate 

him during investigation of an offence restoring to third degree methods, which may amount to 

torture. Section 376(1) (b) provides for graver penalty in case of custodial rape committed by 

police officers.  

 

6.Sri D.K.Basu vs. State of West Bengal, 1997(1) SCC 416 



 
 
 

The Committee on Reforms of Criminal Justice System headed by Justice V. S. Malimath gave 

the report in March 2003 laying down extensively the rights of the persons accused of an offence 

or the persons arrested in police custody.  

• The rights of the accused include the obligation on the part of the State to follow the due 

process of law, a quick and impartial trial, restraint from torture and forced testimony, 

access to legal aid, etc.7 

• If tortured, an accused should have the freedom to appraise the magistrate of the incident, 

when produced before him to judicial custody.8 

The  Law Commission of India ( Chairperson: Dr. Justice B.S.Chauhan) submitted its 273rd report 

on “Implementation of ‘United Nations Convention Against Torture or Punishment’ through 

legislation” to the Ministry of Law and Justice on October 30,2017. India signed the Convention 

on October 14,1977 but had not ratified it so far.  

 

Conclusion 

“Torture is a wound in the soul so painful that sometimes you can almost touch it, but it is also so 

intangible that there is not way to heal it.” 9 Custodial violence is a matter of concern. It is 

aggravated by the fact that it is committed by persons who are supposed to be the protectors of the 

citizens. India should ratify the UN Convention against torture: it will mandate a systematic review 

of colonial rules, methods, practices and arrangements for the custody and treatment of persons 

subjected to any form of arrest, detention and imprisonment.  

The reformation in the police system is an urgent requirement. A few bad apples spoil the whole 

barrel, thus, the faith in the criminal justice system should be restored amongst the public as it 

forms the cornerstone of a country.  

This article ought to be with the lines of Mahatma Gandhi who in his journal Harijan once wrote- 

“The police of my conception will, however, be of a wholly different pattern from the present-day 

force. It's ranks will be composed of believers in non-violence. They will be servants, not masters 

of the people. The people will instinctively render them any help, and through mutual 

cooperation they will easily deal with the ever-decreasing disturbances. The police force will 

have some kind of arms, but they will be rarely used, if at all. In fact the police men will be 

reformers.”10 

 

7.Committe on reforms of Criminal Justice System, vol. 1, p. 59, para 4.2 

8.Committe on reforms of Criminal Justice System, vol. 1, p. 63, para 4.9 

9.Sri D.K.Basu vs. State of West Bengal, 1997(1) SCC 416 

10.Harijan, 1-9-40, p. 265 

 

 

 

 

 


